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AN Acrt ...; relating to: prohibiting an employer from terminating the
employment of an employee who is 40 years of age or over without just cause
and the time within which an employment discrimination complaint in which

the act charged is termination of employment must be filed.

Analysis by the Legislative Reference Bureau

Under current law, subject to certain exceptions, the employer—employee
relationship is governed by the employment-at—will doctrine, under which an
employer may discharge an employee “for good cause, for no cause, or even for a cause
morally wrong, without being thereby guilty of a legal wrong.” Hauseman v. St. Croix
Care Center, 214 Wis. 2d 655 (1997). Currently, one of the exceptions to the
employment—at-will doctrine is the fair employment law, which prohibits
discrimination on various bases including discrimination on the basis of age against
a person 40 years of age or over. This bill specifies that employment discrimination
because of age includes terminating the employment of an employee who is 40 years
of age or over without just cause.

‘The bill provides, however, that it is not employment discrimination because of
age to terminate the employment of an employee because of misconduct,
malfeasance, inefficiency, or neglect of duty connected with the employee’s
employment or to lay off an employee due to a work stoppage or a lack of work or
funds or due to any conditions in which continuation of the employee’s employment
would be inefficient or nonproductive. In addition, the bill excludes from its coverage
temporary employees, probationary employees, employees covered by a collective
bargaining agreement that prohibits termination of employment without just cause,
public officers who are appointed to serve at the pleasure of the appointing authority,
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and state and local government employees, such as University of Wisconsin System
faculty and academic staff, law enforcement officers, and employees covered under
a civil service system, for whom termination of employment for cause is already
governed under procedures specified under current law.

Under current law, the department of workforce development (DWD) or, in the
case of a state employee, the personnel commission may receive and investigate a
complaint charging discrimination in employment if the complaint is filed with DWD
or the personnel commission no more than 300 days after the alleged discrimination
occurred. In cases in which the act of discrimination charged is termination of
employment, the date on which the alleged discrimination occurred is considered to
be the date on which the employee was notified of the termination and not the date
on which the termination took effect. Hilmes v. DILHR, 147 Wis. 2d 48 (Ct. App
1988). This bill permits DWD or the personnel commission to receive and investigate
a complaint in which the act of discrimination charged is termination of employment
if the complaint is filed with DWD or the personnel commission no more than 300
days after the date on which the employer notified the employee of the termination
or the date on which the termination took effect, whichever is later.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

.SECTION 1. 111.33 (1m) of the statutes is created to read:

111.33 (1m) (a) In this subséé,ion:

1. “Probationary period” means, in the case of an employee who is required
under a civil service system or a collective bargaining agreement to serve a
probationary period on original appointment, the probationary period that the
employee is required to serve under that system or agreement before achieving
permanent status or, in the case of an employee other than an employee who is
requlred under a civil service system or a collective bargaining agreement to serve
a probationary period on original appointment, a reasonable probationary penod
established by the employer that is no longer than necessary to ensure that the
employee has the knowledge, skills, and abilities to compétently perform the

required tasks of the employee’s position.:

-
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SECTION 1

2. “Temporary employee” means an employee who is employed for a brief,
nonrecurrent period with no reasonable expectation that the employee’s position will
continue indefinitely or for a significant period of time. v

(b) Subject to par. (c) and sub. (2) (a), employment discrimination because of age
includes terminatihg the employnient of an employee who is age 40 or over without

. v’
just cause.

v

, v’ v
(c) Paragraph (b) does not apply to a temporary employee, an employee serving
a probationary ‘;{eriod, an employee who is covered under a collective bargaining
agreement that prohibits termination of employment without ju‘sf cause, a public
: '
officer who is appointed to serve at the pleasure of the appointing authority, or an
employee of the state or of a local governmental unit for whom teryination of
s W
employment for cause is }overned by fie procedures specified in ; 17.14,17.16 (3),
7V Y Oy
21.28 (3), 21.37, 36.1 (5),.15 (3), 5%.26 (8) (b), 5:9/52 (8), 60.56 (1) (am), 61.65 (1)
v 4 AR 4 Y, ead v
(amZ?.B (5) or (6m), §2.50\11) to (22), 63.10, 63.43, 63.44, 66.0509, 118.22, 118.23,

119.45, or 230.44 (1) (0). (26)
X

SECTION 2. 111.33 (2) (intro.) of the statutes is amended to read:

v
111.33 (2) (intro.) Notwithstanding sub. subs. (1) and (1m) and s. 111.322, it is

not employment discrimination because of age to do any of the following:

SECTION 3. 111.33 (2) (a) of the statutes is amended to read:
111.33 (2) (a) To terminate the employment of any employee because the

empl loyee is physically or otherwise unable to perform his or her duties or because

- of misconduct, malfeasance, inefficiency, or neglect of duty connected with the
employee’s employment or to lay off any employee due to a work stoppage or a lack

V
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SECTION 3

of work or funds or due to any conditions in which continuation of the employee’s
employment would be inefﬁcient or nonproductive.

34; 1983 a. 391,

SECTION 4. 111 39 (1) of the statutes is amended to read:

111.39 (1) The Except as i in thi oraph, the department may
——————— ]

receive and investigate a complaint charging discrimination, discriminatory

practices, unfair honesty testing, or unfair genetic testing in a particular case if the

complaint is filed with the department no more than 300 days after the date on which

the alleged discrimination, discriminato;y practice, unfair honesty testing, or unfair

genetic testing occurred. The department may receive and investigate a-g:omplaint
in which the act charged is termination of employment if the complaint is filed with
the department no more than 300 days after the date on which the employer notified
the employee of the termination or the date on which the termination took effect,

whichever is later. The department may give publicity to its findings in the case.

STOﬁ 5 é30.44 (’3) ’of 1,:he étatﬁtel% is amnde;i tread: / |
230.44 (3) TiME LiMITS. Any Except as provided in this subsection, any éppeal
filed under this section may not be heard unless the appeal is filed within 30 days
after the effective date of the action, or within 30 days after the appellant is notified
of the action, whichever is later;-exeept-thatif. If the appeal alleges discrimination
under subch. II of ch. 111, the time limit for that part of the appeal alleging such

discrimination shall be 300 days after the alleged discrimination occurred, except

, that if the act alleged is termination of employment, the time limit for that part of

the appeal alleging that act shall be 300 days after the date on which the appointing
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authority notified the employee of the termination or the date on which the

termination took effect, whichever is later.

""SECTION 6. Initial applicability.
(1) FILING OF EMPLOYMENT DISCRIMINATION COMPLAINTS. This act first applies to

an employee who is nétiﬁed on the effective date of this subse;tion that his or her

employment is being terminated. |

(END)




DRAFTER’S NOTE LRB-4738/1dn

, FROM THE GMMZ:.......
LEGISLATIVE REFERENCE BUREAU 3

55

—T T

o

Representative Johnsrud:

The draft is a bit more involved than simply prohibiting an employer from terminating
an employee 40 years of age or over without just cause. Specifically:

1. The draft does not apply to a temporary employee because a temporary employee
understands when he or she is hired that the job will not last forever.

2. The draft also does not apply to a probationary employee because current s. 230.44

(1) (¢J under which a state employee may be terminated only for just cause does not
apply until the employee has passed his or her probationary period. As such, it would
conflict with current law to say that a probationary employee 40 years of age or over e
may only be terminated for just cause.

3. Similarly, numerous statutes provide for various appointed public officers to serve
at the pleasure of the appointing authority. Again, it would conflict with current law

to provide that a public officer 40 years of age or over who is serving at the pleaswV
of the person who appointed him or her may be terminated only for just cause.

4. In addition, the draft excludes from its coverage an employee who is covered under
a collective bargaining agreement or a civil service system that already protects the
employee from termination without just cause because procedures are already in place
for such an employee to grieve his or her termination.

5. Finally, the draft spells out a few scenarios that wodld constitute just cause for

termination, specifically, misconduct, malfeasance, jzéfficiency, or neglect of duty or

a layoff due to a work stoppage or a lack of work ¢Pfunds or due to any condition in

”/\/%h cogtinuation of employment would be inefficient or nonproductive. See, e.g., ss.
sk 17116 (2) and 111.90 (3?.l |

If you would like to discuss the draft or any of the points raised in this drafter’s note,
please do not hesitate to contact me directly at the phone number or e-mail address

listed below. ' _
v

Gordon M. Malaise
Senior Legislative Attorney
Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us
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Representative Johnsrud:

The draft is a bit more involved than simply prohibiting an employer from terminating
an employee 40 years of age or over without just cause. Specifically:

1. The draft does not apply toa temporary employee because a temporary employee
understands when he or she is hired that the job will not last forever.

2. The draft also does not apply to a probationary employee because current s. 230.44 ,
(1) (c) under which a state employee may be terminated only for just cause does not
apply until the employee has passed his or her probationary period. As such, it would
conflict with current law to say that a probationary employee 40 years of age or over
may only be terminated for just cause.

3. Similarly, numerous statutes provide for various appointed public officers to serve
at the pleasure of the appointing authority. Again, it would conflict with current law
to provide that a public officer 40 years of age or over who is serving at the pleasure
of the person who appointed him or her may be terminated only for just cause.

4. In addition, the draft excludes from its coverage an employee who is covered under
a collective bargaining agreement or a civil service system that already protects the
employee from termination without just cause because procedures are already in place
for such an employee to grieve his or her termination.

5. Finally, the draft spells out a few scenarios that would constitute just cause for
termination, specifically, misconduct, malfeasance, inefficiency, or neglect of duty or
a layoff due to a work stoppage or a lack of work or funds or due to any condition in
which continuation of employment would be inefficient or nonproductive. See, e.g., ss.
17.16 (2) and 111.90 (3).

If you would like to discuss the draft or any of the points raised in this drafter’s note,
please do not hesitate to contact me directly at the phone number or e-mail address
listed below.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738 ,
E—mail: gordon.malaise@legis.state.wi.us
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2001 BILL

AN ACT to amend 111.33 (2) (intro.), 111.33 (2) (a), 111.39 (1) and 230.44 (3); and
to create 111.33 (1m) of the statutes; relating to: prohibiting an employer
from terminating the employment of an employee who is 40 years of age or over
Without just cause and the time within which an employment d1scr1m1nat10n :

complaint in which the act charged is termination of employment must be filed.

Analysis by the Legislative Reference Bureau

Under current law, subject to certain exceptions, the employer—employee
relationship is governed by the employment—at—will doctrine, under which an
employer may discharge an employee “for good cause, for no cause, or even for a cause
morally wrong, without being thereby guilty of a legal wrong.” Hauseman v. St. Croix
Care Center; 214 Wis. 2d 655 (1997). Currently, one of the exceptions to the _
employment-at-will doctrine is the fair employment law, which prohibits
discrimination on various bases including discrimination on the basis of age against
a person 40 years of age or over. This bill specifies that employment discrimination
because of age includes terminating the employment of an employee who is 40 years
of age or over without just cause.

The bill provides, however, that it is not employment discrimination because of
age to terminate the employment of an employee because of misconduct,
malfeasance, inefficiency, or neglect of duty connected with the employee’s
employment or to lay off an employee due to a work stoppage or a lack of work or
funds or due to any conditions in which continuation of the employee’s employment
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would be inefficient or nonproductive. In addition, the bill excludes from its coverage
temporary employees, probationary employees, employees covered by a collective
bargaining agreement that prohibits termination of employment without just cause,
‘public officers who are appointed to serve at the pleasure of the appointing authority,
and state and local government employees, such as University of Wisconsin System
faculty and academic staff, law enforcement officers, and employees covered under
a civil service system, for whom termination of employment for cause is already
governed under procedures specified under current law.

Under current law, the department of workforce development (DWD) or, in the
case of a state employee, the personnel commission may receive and investigate a
complaint charging discrimination in employment if the complaint is filed with DWD

* or the personnel commission no more than 300 days after the alleged discrimination

occurred. In cases in which the act of discrimination charged is termination of
employment, the date on which the alleged discrimination occurred is considered to
be the date on which the employee was notified of the termination and not the date
on which the termination took effect. Hilmes v. DILHR, 147 Wis. 2d-48 (Ct. App

- 1988). This bill permits DWD or the personnel commission to receive and investigate

a complaint in which the act of discrimination charged is termination of employment
if the complaint is filed with DWD or the personnel commission no more than 300

- days after the date on which the employer notified the employee of the termination

or the date on which the termination took effect, whichever is later.
For further information see the state and local fiscal estlmate which will be
prlnted as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SeEcTION 1. 111.33 ( lin) of the statutes is created to read:

111.33 (Im) (a) In this subsection:

l.v “Probationary period” means, in the 'caser of an employee who is required
under-a civil service system or a collective bargaining agreemeni: to serve a

probationary period on original appomtment the probationary period that the

‘employee is required to serve under that system or agreement before achieving

permanent status or, in the'case of an employee other than an employee who is |

required under a civil service system or a collective bargaining agreement to serve

. a probationary period on original appointment, a reasonable probationary period

established by the employer thatvis no longer than necessary to ensure that the
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employee has the knowledge, skills, and abilities to competently perform the .
required tasks of the employee’s position.

2. “Temporary employee” means an employee who is employed for a brief,
nonrecurrent period with no reasonable expectation that the employee’s position will
continue indefinitely or fof a significant period of time.

(b) Subject to par. (c) and sub. (2) (a), employment discrimination because of age

includes terminating the employment of an employee who is age 40 or over without

~ just cause.

(c)‘ Paragraph (b) does not apply to a temporary employee, an employee serving
a probationary period, an employee who is covered under a collective bargaining
egreement that prohibits termination of employment without just cause, a public
officer who is appointed to serve at the pleasure ‘of the appointing authoi'ity, or an
employee of the state or of a local governmental unit for whom termination of
employment for cause 1s governed by the procedures specified in s. 17.14, 17.16 (3),
21.28 (3), 21.37, 36.13 (5), 36.15 (3), 59.26 (8) (b), 59.52 (8), 60.56 (1) (am), 61.65 (1)
(am), 62.13 (5) or (6m), 62.50 (11) to (22), 63.10, 63.43, 63.44, 66.0509, 118.22, 118.23,
119.42, or 230.44 (1) (c). |

SECTION 2. 111.33 (2) (intro.) of the statutes is amended to read:

111.33 (2) (intro.) Notwithstanding sub. subs. (1) and (1m) and s. 111.322, it is -

not employmeht discrimination because of age to do any of the following:
SECTION 3. 111.33 (‘2)‘(a) of the statutes is amended to read:

111.33 (2) (a) To terminate the employment of any employee because the

- employee is physically or otherwise unable to perform his or her duties or because

of misconduct, malfeasance,’ inefficiency, or neglect of duty connected with the

employee’s employment or to lay off any employee due to a work stoppage or a lack
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BILL | SECTION 3

of work or funds or due to any conditions in which continuation of the employee’s
employment would be inefficient or nonproductive.

SECTION 4. 111.39 (1) of the’ statutes is amended to read:

111.39 (1) The Except as provided in this subsection, the department may
receive and investigate a complaint charging discrimination, discriminatory

practices, unfair honesty testing, or unfair genetic testirig in a particular case if the

complaint is filed with the department no more than 300 deys after the date on which

the alleged discrimination, discriminatory practice, unfair honesty testing, or unfair
genetic testing occurred. The department may receive and investigate a complaint

~ in which the act charged is termination of employment if the complaint is filed with

the department no more than 300 days after the date on which the employer notified |

‘the employee of the termination or the date on which the termination took effect',, -

Whlchever is later. The department may give pubhclty to its ﬁndlngs in the case.
SECTION 5. 230.44 (3) of the statutes is amended to read: |
230.44 (3) TIME LIMITS. Any Except as prov1ded in this subsectlon, any appeal
filed under this section may not be heard unless the appeal is filed within 80 days
after the effective date of the action, or within 30 days after the appellant is ﬁotiﬁed
of the action, whichever is later,—exéept—that-ifj the appeal alleges discrimination
uvnder subch.r IT of ch. 111, the time limit for that part of the eppeal &tlleging such

discrimination shall be 300 days after the alleged discrimination occurred, except

that if the act alleged is termination of employment, the time limit for that part of

the appeal alleging that act shall be 300 days after the date on which the ap pointing
authority notified the employee of the termination or the date on which the

termination took effect, whichever is later.

SECTION 6. Initial applicability.
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BILL ' SECTION 6

(1) FILING OF EMPLOYMENT DISCRIMINATION COMPLAINTS. This act first applies to
an employée who is notified on the effective date of this subsection that his or her
employment is being terminated.

(END)



